U.S. Department of Labor Office of Administrative Law Judges
Seven Parkway Center - Room 290
Pittsburgh, PA 15220

(412) 644-5754
(412) 644-5005 (FAX)

I ssue date: 22Aug2001
CASENO.: 2000-STA-48

In the Matter of:

JOZEF WROBEL,
Complainant

V.

ROADWAY EXPRESS, INC,,
Respondent

Appearances.

Paul Taylor, Esquire
For the Complainant

Jerome Schad, Esquire
For the Respondent

BEFORE: Michad P. Lesniak
Adminigrative Law Judge

RECOMMENDED DECISION AND ORDER

This case arises under the employee protection provisions of § 405 of the Surface
Trangportation Assistance Act of 1982 (hereinafter “the Act” or “STAA”), as amended and recodified,
49 U.S.C. 8 31105 (1994) and the regulations at 29 C.F.R. Part 1978. The Act protects employees
who report violations of commercia motor vehicle safety rules or who refuse to operate vehiclesin
violaion of those rules.
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PROCEDURAL HISTORY

On duly 16, 1999, Complainant Jozef Wrobd (hereinafter “Wrobd” or “Complainant™) filed a
timely complaint with the Department of Labor’s Occupationa Safety and Health Administration
(hereinafter “OSHA”) pursuant to 29 C.F.R. § 1978.102 (1999). He claimed that Respondent
Roadway Express, Inc. (hereinafter “Roadway” or “Respondent”) violated § 405 when it discharged
him on June 2, 1999 for refusd to drive whenill.

In accordance with 29 C.F.R. § 1978.104, OSHA’s Assstant Secretary issued written findings
on June 23, 2000, concluding the complaint was without merit. Complainant filed timely objectionsto
the Assistant Secretary’ s written findings and requested a hearing under 49 U.S.C. § 31105 (b)(2)(B)
and 29 C.F.R. § 1978.105.

A hearing on the meritswas held in Buffado, New Y ork on June 5-6, 2001. Complainant
presented his own testimony, and Respondent presented the testimony of four employees In addition,
Complainant offered exhibits 1 through 9 and Respondent offered exhibits 1 through 12.
Complainant’s exhibits 1-9 and Respondent’ s exhibits 1-4, 6-10 and 12 were admitted into evidence
without objection.?

FACTS
Stipulaions
The parties agreed to, and | accepted, the following stipulations of fact:

1 The U.S. Department of Labor, Office of Adminidrative Law Judges has jurisdiction
over the parties and the subject matter of this proceeding. (TR 6).

2. Complainant is an “employee’ as defined in 49 U.S.C. § 31101(2). (TR 6).

3. Respondent is engaged in interdtate trucking operations and is an employer subject to
the Surface Transportation Assistance Act, 49 U.S.C. § 31105. (TR 5-6).

1 Mr. Joseph Moeser testified about the procedure of the grievance proceedings (before local,
state and regional committees) under the Nationa Master Freight Agreement and New Y ork State
Supplementa Agreement. (TR 168-190). Counsd for Roadway presented this witness to preserve for
apped the issue of whether the grievance proceedings are binding on the ALJ. Since Mr. Moeser’s
testimony is not probative as to the issue before me, his testimony will not be summarized.

2 The following abbreviations have been used in this opinion: CX = Complainant’s exhibit,
RX = Respondent’ s exhibit and TR = Transcript of the hearing.



4, Since March 27, 1988, Respondent has employed Complainant to operate commercia
motor vehicles with agross vehicle rating of 10,001 pounds or more on the highwaysin
interstate commerce. (TR 5-6).

5. On or about July 16, 1999, Complainant filed a complaint with the Secretary of Labor
adleging that the Respondent had discriminated, disciplined and discharged himin
violation of 49 U.S.C. § 31105. This complaint wastimdly filed. (TR 5-6).

6. On or aout June 23, 1999, the Secretary of Labor, by Regiona Administrator Patricia
K. Clark, issued findings and an order. Complainant filed and served objections to the
findings and order on July 3, 1999. Complainant’s objections weretimdy filed. (TR
6).

7. Complainant lost $3,228.40 in wages when he served a two-week suspension in
August of 1999. (TR 108).

Jozef Wrobd's Testimony

Jozef Wrobel has been atruck driver for dmost thirty years (TR 43), and has been adriver for
Roadway for over 13 years. (TR 44). His seniority with the company dlowshim to bid onruns. In
January of 1999, Wrobel bid on the Buffao-to-Boston run,® and was one of ten drivers assigned to that
run. The Buffalo-to-Boston run takes nine and one-half hoursto drive (TR 57), and three round trips
are made per week. Wrobe’swork week begins on Monday at 6 p.m., and hisusud day off is
Sunday.

Wrobd testified that he began to see Dr. Christopher, a chiropractor, in April of 1999 because
he was experiencing back pain and could not deep. (TR 44). Wrobel had set up twenty appointments
with Dr. Christopher, two per week, for treatment for hisback. (TR 98). Also, Dr. Kowletski,
Wrobd’ s family physician, prescribed Carisorodol (a muscle relaxer) to Wrobel in April of 1999,
which he took when he was unable to deep. (TR 46; CX 1; RX 3). Wrobd tedtified he was taking the
Carisprodol through May 28, 1999. (TR 51-52).

On May 26, 1999, Wrobel began his second weekly Buffalo-to-Boston run. When Wraobel
arrived in Boston on May 27, 1999, he got a hotel room to deep. However, he was unable to deep
because he had back pain. (TR 56). At5am. on May 28, 1999 (a Friday), he returned to Buffao

3 The bid run is actudly from Roadway’ s West Senecatermina near Buffalo, New York to
North Reading, Massachusetts.
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and told the dispatcher on duty that he was short of hours. (TR 57). He aso turned in his chit card,?
which indicated he had only 5.25 available hours to drive on Friday. (TR 115; RX 1). Thismeant he
could not start his run a 6 p.m. without violating the federd regulation.® (TR 119). However, he did
have enough hours on Saturday, so that he could have started his run one hour later and made it back
to Buffalo the next day without violating the federad regulation. (TR 121). Wrobd tedtified that when
he turned in his chit card a 5 am. on Friday, he did not intend to drive again until Monday because he
did not have enough hours. (TR 125). Wrobel then went home, and was told to cal the dispatcher at
2p.m. (TR 60).

At 2 p.m. on May 28, 1999, Wrobe cdled Tom Ryan (hereinafter “Ryan”), arelay
coordinator at Roadway, and told Ryan hewas low on hours. (TR 68). At that point, Wrobel had
only dept two or three hours because of hisback pain. (TR 68). Ryan told Wrobd that he needed to
be available to work his hours, and if he could not drive his norma run because he was low on hours,
then he would need to be available for extra board work. (TR 69). Wrobd testified it would be a
violation of his seniority to start hisbid run one hour later because he bid on a6 p.m. run, not a7 p.m.
run. (TR 70-71, 123). Wrobd tedtified that it was his understanding that he did not have to drive and
could stay home when hewas low on hours. (TR 124). Wrobe then told Ryan that he did not want to
cal in sick because the last two times he cdlled in Sick he was suspended. Wrobd said he did not want
to work that night, and if Ryan would let him stay home because he was low on hours, then he would
not take asick day. (TR 69). Ryan told Wrobel for a second time that he had to be prepared to work
his available hours since it was a holiday weekend (Memoria Day) and every available driver was
needed, and then Wrobd told Ryan “I have no choice, | am sick, take me out of service, | am going to
see my doctor,” which ended the conversation. (TR 69).

Wrobel then went to see Dr. Christopher for his regularly scheduled appointment for back pain
treatment, and he told Dr. Christopher that he had back pain, he could not deep, he was tired and he
had aheadache. (TR 98). Dr. Christopher gave Wrobel a note to excuse him from work from May
28to May 30, 1999. (TR 99). Wrobd believes he could not have safely driven acommercid vehicle
on May 28, 1999. (TR 101). However, Wrobd was feding better on Sunday, and called Roadway
onMay 30,1999 a 9am. (TR 100). Wrobd did not return to work until May 31, 1999, for his
regularly scheduled bid run. (TR 100). On June 2, 1999, Wrobd received adischarge note. (TR 54).

“ A chit card isa card filled out by the driver which indicates his available driving hours. (TR
115). See RX 1for acopy of the chit card turned in by Wrobel on May 28, 1999, indicating he has
5.25 hours to drive for May 28, 1999 and 9.25 hours for May 29, 1999.

® 49 CF.R. § 395.3(b)(2) states: No motor carrier shall permit or require adriver of a
commercid motor vehicle to drive, nor shdl any driver drive, regardiess of the number of motor carriers
using the driver’ s services, for any period after having been on duty 70 hoursin any period of 8
consecutive daysif the employing motor carrier operates commercia motor vehicles every day of the
week.



Raymond Tangent's Testimony

Raymond Tangent (hereinafter “Tangent”) isarelay manager for Roadway. (TR 194).
Tangent has been arelay manager for Roadway since 1996 (TR 194), and has been a Roadway
employeefor 28 years. (TR 208). Tangent first explained that drivers get to “bid” on bid runstwice a
year. (TR 195). Driversbid on bid runs based on seniority, and usudly the most senior drivers choose
bid runs because they have specified start times and specified days off. (TR 195, 202). Driverswho
do not have alot of seniority are extraboard drivers. These drivers are placed on alist every Sunday
based on seniority and are given assgnments with only two hours' notice. (TR 201).

Tangent next testified that abid run is only cancelled if there is nothing to deliver. (TR 204-
205). When the company cancels the bid, then the driver has the option to ether not work or to go to
the top of the extraboard driver list. (TR 206). In the case of Wrobel’s bid run on May 28, 1999, the
run was not cancelled; instead, another driver completed the run. (TR 205). Tangent explained that
when the bid driver does not have enough hours to complete his run, Roadway first looks to see if there
is another driver (i.e., an extraboard driver) avalable a 6 p.m. to makethe run. If thereisanother
driver available, then the bid run goesto that driver. (TR 211). However, if no other driver isavailable
a 6 p.m., then Roadway can ask the bid driver to begin hisrun at alater time so that the bid driver
does not violate the 70-hour rule. Based on the local work rule, the bid driver hasto be available to
work his available hours; he cannot refuse to come in later or to work a different run. (TR 210-211).
In this case, there was no other driver available a 6 p.m., so Roadway had aright to call Wrobd in at
7 p.m.todrivehisrun. (TR 211, 213).

Tangent testified that he beginswork a 7 am. every morning, and one of thefirgt things he
doesis goesto the driver board to find out who is available to drive for the day. (TR 214-216). When
Tangent arrived at work on May 28, 1999, he found Wrobd’s chit card under “out of service” and
noted that written on the chit card was “low hourswill call a 1400.” (TR 216-217). Tangent then
gpoke with Ryan, and told him to tell Wrobel that there were no driversto take hisrun a 6 p.m., S0 just
gart his run one hour later to avoid violating the federad regulation. (TR 217). After Ryan spoke with
Wrobel at 2 p.m. and reported the conversation back to Tangent, Tangent told Ryan to prepare “a
natice of warning or notice of discipline for failure to make your shift or attendance infraction.” (TR
218). At thistime, Tangent knew that Wrobel was aleging he was sick, but did not know why he was
sck. (TR 241).

Tangent tedtified that the dispatcher writes up the disciplinary violation, but then he reviews the
violation before it isissued. (TR 224). Tangent testified that in reviewing aviolation, he will tak to the
dispatcher, review the employee’ swork record, and review any other pertinent facts before making a
decison. (TR 226-227). He dso tedtified that he will not issue discipline until after the driver has hed
an opportunity to submit adoctor’ s note explaining why the driver was off ck. (TR 244). Inthis
case, Tangent based his decision to discharge Wrobd on the fact that Wrobel never indicated to
Roadway what hisillnesswas, Wrobel only clamed he wasill after he wastold by Ryan he had to
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work his available hours Friday night and from past experience he knows Wrobe “will say or do
anything to make his agenda happen.” (TR 242-243). Tangent also testified that Wrobel could have
taken asick day on May 28, 1999, according to the sick day and absenteeism policy for the Buffao
termind: “an employee who reports off work sick at least two hours prior to hisher scheduled shift time
will receive asick day and be paid for that day assuch.” (RX 10, para. 2; TR 246). However, under
the union contract,® Roadway cannot force adriver to take asick day. (TR 266). If Wrobel had taken
asck day for May 28, 1999, then he would not have needed to provide Roadway with adoctor’s note
(TR 254) and he would not have been disciplined. (TR 292).

Finally, Tangent testified that Wrobel had extended his weekends twelve times over the past
year. (TR 236-237). Wrobel was able to extend his weekends by booking off’ for either being sick or
being low on hours. (TR 289). Tangent tetified that the other nine drivers on the same bid run do not
have the same pattern of extending weekends. (TR 290-291).

Thomas Ryan's Testimony

Thomas Ryan isarelay coordinator at Roadway. (TR 316). On May 28, 1999, Ryan spoke
with Tangent about Wrobel’slow hours. Tangent told Ryan to tell Wrobe to start hishbid a 7 p.m.
ingtead of 6 p.m. (TR 317) since he had enough hours to complete his run between May 28 and May
29, 1999. Wrobd cdled in around 2 p.m. and said he did not have enough hours to begin his run, and
thus would not be available to work that weekend. (TR 318). Ryan told Wrobel that Roadway
needed him to work as soon as he had enough hours. (TR 318). When Wrobd said hislow hours
disqudified him from work that weekend, Ryan told Wrobel that Roadway was anticipating a busy
weekend and needed every available driver towork. (TR 318-319). Wrobd then said he wanted to
be off that weekend, he was sick, and then hung up the phone. Wrobel did not explain how he was
“dek.” (TR 319). Ryan then conveyed the conversation to Tangent and wrote up a disciplinary letter
for Wrobd not being available. (TR 319).

Kevin Paglig’s Tesimony

Kevin Pagliel isarday digpatcher for Roadway. (TR 324). When Wrobe returned to work
on May 31, 1999, Pagliei gave Wrobe a pay request dip for hissick day. (TR 326). Wrobd told
Paglie that he was not digible for sck days. (TR 327). Pagliei then signed Wrobd’s sick note and
sent an e-mail to Tangent about theincident. (TR 325-326). Normaly, sick notes go directly to
Tangent. (TR 329).

® See RX 2 for acomplete copy of the National Master Freight Agreement and New Y ork
State Supplementa Agreement.

" “Booking off” refersto when adriver cdlsinto Roadway and says he or sheis not going to
driver for somereason. (TR 237).
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DISCUSSION

Wrobd aleges that Roadway violated § 31105(a)(1)(B)(i) of the STAA by terminating him for
hisrefusd to drive. Specifically, Wrobe dleges that he refused to drive because of back pains and
fatigue. According to Wrobd, his refusal to drive congtituted protected activity, and thus Roadway
violated the Act by terminating him. In contrast, Roadway allegesthereisno STAA violation because
Wraobe did not engage in protected activity. Rather, Roadway discharged Wrobel because he
“book[ed] off for [hig] scheduled Friday/Saturday shift. [He] extended [hig] time off from 2 daysto 4
days unexcused.” (CX 2; RX 9).

The STAA providesin relevant part:

(& Prohibitions. - (1) A person may not discharge an employee, or discipline or discriminate
againg an employee regarding pay, terms, privileges or employment, because -

(B) the employee refuses to operate a vehicle because -

(i) the operation violates aregulation, standard, or order of the United States
related to commercia motor vehicle safety or hedth.

49 U.S.C. § 31105.

In order for the refusal to operate acommercia motor vehicle to be considered protected
activity under 8 31105(a)(1)(B)(i), the employee must inform the employer of the safety basisfor his
refusal to drive, Paquin v. J.B. Hunt Transport, Inc., 1993-STA-44, dip op. at 3-4 (Sec’y July 19,
1994), and show that an actud violation of a regulation would have occurred. Yellow Freight Systems
v. Martin [ Spinner], 983 F.2d 1195, 1199 (2d Cir. 1993). A reasonable belief that there was a
violation of aregulation is not enough. Yellow Freight System, Inc. v. Reich, 38 F.3d 76 (2d Cir.
1994). A violation of the Department of Transportation’s fatigue rule would establish a STAA violation
under this subsection. Yellow Freight System, Inc. v. Reich [Hornbuckle], 8 F.3d 980, 984 (4th
Cir. 1993). Thefatigue rule Sates.

No driver shal operate acommercia motor vehicle, and amotor carrier shall
not require or permit a driver to operate acommercia motor vehicle, while the
driver’ s ability or dertnessis so impaired, or so likely to become impaired,
through fatigue, illness, or any other cause, as to make it unsafe for him/her to
begin or continue to operate the commercia motor vehicle.

49 C.F.R. § 392.3 (1999).
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For clams under the STAA, thereis athree-prong shifting of the burden test. McDonnell
Douglas Corp. v. Green, 411 U.S. 792 (1973); Moon v. Transport Drivers, Inc., 836 F.2d 226,
229 (6th Cir. 1987). Firdt, the complainant must establish a primafacie case of retdiatory discharge.
If the complainant can satisfy this burden, then there is a rebuttable presumption of discrimination. To
rebut this presumption, the burden of production shifts to the respondent to articulate a legitimate,
nondiscriminatory reason for its employment decison. If the respondent rebuts the prima facie case,
then the complainant has the burden to prove, by a preponderance of the evidence, thet the legitimate
reasons proffered by the respondent were merely a pretext for discrimination, and that the protected
activity was the reason for the action. Shannon v. Consolidated Freightways, 1996-STA-15, dip
op. a 5 (ARB Apr. 15, 1998).

Complainant’s Prima Facie Case

In order to establish a primafacie case under the Act, the complainant must show that (1) he
engaged in protected activity under the STAA, (2) the respondent subjected him to adverse
employment action, (3) the respondent was aware of the protected activity when it acted, and (4) the
protected activity likely caused the respondent’ s adverse action. Auman v. Inter Coastal Trucking,
Case No. 1991-STA-32, dip op. a 2 (Sec’'y July 24, 1992); Osborn v. Cavalier Homes of
Alabama, Inc., Case No. 1989-STA-10, dip op. at 2 (Sec'y July 17, 1991).

In this case, the second element is met because Wrobel was subjected to an adverse
employment action when he was discharged on June 2, 1999 (TR 54; CX 2; RX 9), which was later
reduced to a 15-day suspension. (TR 178-180; CX 8). Thethird element is aso met because
Tangent, who made the decision to discharge Wrobd, testified he became aware that Wrobe was
dleging hewasill when Wrobd caled Roadway and spoke with Ryan around 2 p.m. on May 28,
1999. (TR 241). Findly, the Notice of Intent to Discharge was presented to Wrobel two days after he
returned to work, and five days after he engaged in the protected activity. Due to the close proximity
between the protected activity and the adverse action, it islikely that Wrobel’ s protected activity
caused the adverse employment action. See Johnson v. Roadway Express, 1999-STA-5 at 13 (ALJ
Jduly 21, 1999)(“The causd link requirement was met because [the complainant] was terminated a mere
two days after he engaged in the protected activity and one day after he returned to work.”).

Therefore, this case turns on whether Wrobel engaged in protected activity on May 28, 1999, and, if
30, whether Roadway discharged him in retdiation for that protected activity.

Activity by an employee is considered “protected activity” in the context of this statute when the
employee refuses to operate a vehicle when operation would congtitute a violation of any federa
commercid motor vehicle safety rule, regulaion, sandard or order. If the employeeisill, and he
communicates to the employer the nature and safety effects of hisillness, then it is consdered protected
activity. For example, in Johnson, the complainant was off of work for six days with pneumonia. On
the second day of hisillness, the complainant went to the doctor, who diagnosed him with pneumonia
and gave him a certificate to return to work after Sx days. Id. a 7. The complainant ddivered the
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work certificate to the employer on thefifth day of hisillness. 1d. at 11. The doctor’s note Stated the
complainant was being treated for pneumonia, and two prescription receipts were aso submitted,
which indicated the complainant was prescribed medication to treat symptoms of pneumonia. Id. at 7.
The AL Jfound, based on the testimony of the complanant, the complainant’s then fiancee, and the
doctor, and the medica documentation, that the complainant wastoo ill to drive, and had he driven
those days it would have been aviolation of §392.3. Id. at 7-8.

However, if there is evidence that the complainant is feigning iliness, then there is no protected
activity. Watersv. Pacific Motor Trucking Co., 2001-STA-5 (ALJMar. 7, 2001). In Waters, the
complainant had accepted a dispatch, but then went home because he had strained hisback. 1d. at 3.
The respondent discharged the complainant, aleging he feigned illness because he did not want to drive
south. 1d. & 4. The ALJfound the complainant did not establish that he engaged in protected activity
because he only refused to drive when he found out he had to drive south. In fact, when he cdled into
digpatch, he requested the “longest load north.” 1d. at 4. Also, the medica note did not document any
medica symptoms or trestments, but merely stated the complainant had strained his back and was
unable to work February 16-20. 1d. a 6. The ALJfound the complainant did not engage in protected
activity, and thus there was no STAA viadlation.

In this case, Wrobe alleges he refused to drive because he was fatigued and had back pain,
and argues that had he driven on May 28, 1999, it would have been aviolation of 8§ 392.3. Wrobe
argues he has established that he engaged in protected activity because he informed the relay
coordinator that he was ill and could not drive, and then brought Roadway a doctor’ s note when he
returned to work on Monday. In contrast, Roadway argues Wrobel has not established that he
engaged in a protected activity because he did not describe the nature of hisillness or how his driving
would be impaired and the doctor’s note did not state what Wrobel was being treated for and what
medication he was given. For the reasons listed below, | find that Wrobel did not engage in protected
activity when he refused to drive on May 28, 1999.

Firgt, when Wrobel returned to the Buffalo termind a 5 am. on May 28, 1999, he did not
inform the digpatcher or anyone else that he was fatigued and experiencing back pain. Wrobel testified
he experienced back pains the night before and he was unable to deep. If Wrobe was experiencing
back pains severe enough to keep him awake, it would seem that Wrobel would communicate this
discomfort to someone, even if it were just idle conversation with aco-worker. The fact that he did not
communicate his discomfort to anyone suggests either there was no back pain and fatigue, or it was not
serious enough to prevent him from driving on May 28, 1999.

Second, when Wrobel called Ryan at 2 p.m. on May 28, 1999, he did not initially communicate
his back pain and fatigue. Rather, it was only after Ryan indsted that Wrobe be available to work his
available hours did Wrobd inform Ryan that hewas“sick.” Again, if Wrobd had bardly dept in the
past two days, as he testified was the Stuation, it would seem that Wrobe would want to communicate
the extreme fatigue and back pain to Ryan. However, Wrobel only informed Ryan that he was “sick”
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when he redlized he could not just take off the weekend because he was low on hours. Based on
Wrobd'’ stestimony of his subjective symptoms and his lack of communication to anyone a Roadway, |
find that Wrobel has not established that he engaged in protected activity on May 28, 1999.

Third, when Wrobd did findly communicate his aleged fatigue and back pain to Ryan a 2 p.m.
on May 28, 1999, he only stated he was “sick,” but did not explain how hewas“sick.” Wrobe
tetified he was exhausted because he had barely dept the past two nights, he was experiencing back
pains which were kegping him awake and he was possibly under the influence of a muscle relaxer
(Wrobdl’ s testimony is unclear as to whether or not he took a Carisprodol on May 28, 1999).
However, Wrobe did not communicate any of thisinformation to Ryan. Instead, he stated he was
“dck” and ended the telephone conversation. Since Wrobd did not explain how he was sick and why
he would not be able to drive, he did not show that an actud violation of § 392.3 would have occurred,
as required in the Second Circuit under Spinner. Therefore, | find Wrobe did not establish that he
engaged in protected activity on May 28, 1999.

Fourth, when Wrobd returned to work on May 31, 1999, he presented a doctor’ s note to
Pagliel. He did not submit the note to Tangent, which is cusomary. Also, the note merely stated
“excuse [Jozef Wrobdl] from work from 5-28-99 to 5-30-99.” It did not State the nature of Wrobd's
illness or treetment. Thisnoteisvery smilar to the notein Waters, where the ALJ did not find a
protected activity because the note “did not document any medica findings or symptoms.” 2001-STA-
5at 6. Moreover, Tangent testified it was customary for driversto submit a doctor’s note which stated
what the driver was being trested for and what medications were prescribed to the driver. Therefore, |
find the doctor’ s note submitted by Wrobd fails to establish that Wrobel engaged in protected activity
on May 28, 1999.

Finaly, when Wrobel returned to work on May 31, 1999, he did not take asick day, even
though he was entitled to asick day under the Buffalo termina policy. According to Tangent, adriver
can take their sick days individualy, even though the union contract states that asick day can only be
taken after three missed work days. Tangent explained the contract means that Roadway cannot force
adriver to take asick day until he or she has missed three work days. In contrast, Wrobel testified his
understanding of the contract was that he had to miss three days before he could take asick day, and
snce he was only out for two days, he was not entitled to asick day. | find Tangent’ s explanation of
the union contract to be more credible. 1t isnot logicd that the union would negotiate a contract
wherein adriver had to be out sick for three days before he was entitled to one paid sick day. Without
interpreting the terms of the contract, | find Tangent’ s explanation of the sick leave policy to be more
credible, and thus find that Wrobel could have taken sick days on May 28-29, 1999. Wrobel risked
discipline when he decided not to take a Sick day, even though one was available. Therefore, | find that
Wraobel has not proven he engaged in protected activity on May 28, 1999.
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In summary, | find that Wrobel has not proven by a preponderance of the evidence that he
engaged in protected activity on May 28, 1999. However, at this point, | will assume arguendo that
Wrobe has established a protected activity. Even if Wrobd was able to establish a primafacie case,
he would not be able to rebut Roadway’ s legitimate, nondiscriminatory reason for discharge, and his
camwill ultimately fail, as discussed below.

Respondent’ s Rebuttal

Once the complainant has established a prima facie case, there is a rebuttable presumption that
the employer discriminated against the complainant. To rebut this presumption, the respondent must
produce evidence that the adverse employment action was taken for a legitimate, nondiscriminatory
reason. 1999-STA-5 at 13. “The evidence must be sufficient to raise agenuineissue of fact asto
whether the employer discriminated againgt the employee.” 1d.(diting Texas Dept. of Community
Affairsv. Burdine, 450 U.S. 248, 255 (1981)). To rebut the presumption, the employer only hasthe
burden of persuasion. For example, the respondent in Johnson met its burden by aleging the
complainant was terminated because of hisrecord of excessve absenteeism. 1d. at 12. In thiscase,
Roadway presented sufficient evidence to rebut Wrobel' s prima facie case when it dleged Wrobe was
discharged after a pattern of unexcused absences. (TR 289).

Complainant’s Surrebuttal

For the complainant to ultimately preval on hiscdam of discrimination, he must prove the
reasons for discharge proffered by the respondent were merely a pretext for discriminatory animus. 1d.
a 12. However, when there are both legitimate and discriminatory reasons for discharge, then the dua
motive andysisis goplied. In thiscase, Wrobe aleges he wasfired after he refused to drive because
hewasill. Roadway dlegesit fired Wrobel because he had numerous unexcused absences, which had
the effect of extending hisweekends. Since the parties have presented both alegitimate and
discriminatory reason for the discharge, the dua motive anadlysisis gpplied.

Dud Motive Andyss

The dud motive andysisis goplied when there are both legitimate and discriminatory reasons
for an adverse employment action. Under this analys's, the respondent has the burden of production
and persuasion to show that the complainant would have been disciplined or discharged even if he had
not engaged in the protected activity. Shannon,1996-STA-15 at 6. If the respondent does not meet
its burden, then thereisa STAA violation. In Johnson, the respondent did not meet its burden to show
that absent the protected activity it would have taken the same action (i.e. discharged the complainant)
because the respondent presented no evidence to show that it would have fired the complainant absent
his unavailability due to sickness. 1999-STA-5 at 14.
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In contragt, if the respondent is able to meet its burden under the dual motive analys's, then
thereisno STAA violaion. In Scott v. Roadway Express, Inc., ARB No. 99-013, ALJNo. 1998-
STA-8 (ARB July 28, 1999), the respondent prevailed because it produced evidence that the
complainant would have been discharged even had he not engaged in the protected activity because of
his poor work record. Specificaly, the respondent pointed to the complainant’s work record which
contained about 50 warning letters over five and one haf years for “ speeding, driving an unsafe truck
and misinforming the supervisor about the safety defect, being unavailable for work, violating the
company’s 48-hour rule, and reporting for work late.” 1d. a 3. Thus, the ARB affirmed the ALJ s
decision that the respondent met its burden and that the complainant would have been fired for his poor
work record, even had he not engaged in any protected activity. 1d. at 13.

In this case, Roadway argues that it would have terminated Wrobel absent the protected
activity on May 28, 1999 because he had numerous unexcused absences, which had the effect of
extending his weekends. Roadway prepared a post-hearing comparative summary of drivers® which
compared the eight drivers’ who drove the Buffalo-to-Boston run from May 1998 to May 1999. This
summary indicated that Wrobel’s work record was outside of the norm of the other seven driverson
the Buffao-to-Boston run.  Of the seven other drivers, there were Sx who never had an unexcused
absence and one driver who had two unexcused absences, compared to Wrobel who had twenty
unexcused absences. (RX 13, p.7). Roadway offers this Satistical evidence to show that Wrobel’s
conduct was outsde of the norm of drivers for the Buffalo-to-Boston bid run, thus judtifying its
termination of Wrobd. | find this evidence substantiates Tangent’ s testimony that Wrobel was the only
driver on the Buffd o-to-Boston run who had a pattern of extending his weekends. Moreover, | find
this evidence is sufficient for Roadway to meet its burden of production and persuasion to prove that
Wrobe would have been discharged absent the protected activity. It shows that Wrobel had excessve
absenteeism, and that there was a non-discriminatory reason for Roadway’ s actions. Therefore, | find
that Wrobel has failed to prove by a preponderance of the evidence that Roadway discriminated
againg him for engaging in protected activity, thus there isno STAA violation and Wrobd’s clam
should be dismissed.

8 The “Summary of Driver Comparison” was submitted by Roadway post-hearing and is now
admitted as RX 13.

° There are ten drivers with a Buffao-to-Boston run. During the hearing, | asked Mr. Tangent
to only include those drivers who had the Buffalo-to-Boston run from May 1998 to May 1999. (TR
345-346). After reviewing the records, it was determined that only eight drivers had the Buffalo-to-
Boston run (or a comparable run to a nearby city in Massachusetts) for the requisite period (RX 13,
pp. 2-3), and thus Roadway’ s andysis only includes eight drivers.
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RECOMMENDED ORDER

Accordingly, because | find that Complainant has not established a prima facie case and
Respondent’ s discharge of Complainant did not violate the Act, | recommend that the Complainant’s
case be dismissed.

A
MICHAEL P. LESNIAK
Adminigrative Law Judge

NOTICE: This Recommended Decison and Order and the adminigtrative file in this matter will be
forwarded for review by the Adminigtrative Review Board, U.S. Department of Labor, Room S-4309,
200 Condtitution Avenue, NW, Washington, DC 20210. See 29 C.F.R. § 1978.109(a); 61 Fed. Reg.
19978 (1996).



